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What ACTEC Fellows Should Knav
About Asset Piotection

by Duncan E. Osbore and Elizaeth M. Shurig*
Austin, Texas

ACTEC lavyers pobably have a duty to erage in
asset potection planningdr their dients,but if they do
not, then to potect themseles fom potential mal@c
tice liability, they should tealy comnunicae to their
clients tha their representéion does not imolve ary
advice regarding asset mtection. While this typothe
sis mg seem ouBgeous,n a recent atcle of theABA
Journal, Peter Spav aigues thg at least under Califr-
nia law, a lavyer engged in estee planning mg well
have a duty bgond traditional tust, estde, and tax
planning vhich would, in fact, extend to asset ptec
tion planningt Whether or not onegaees with Mr
Spep, the mee fact tha he has tadn tha position and
has identiied a possile “duty” should send a aming
signal. The rality of our litigous society is thieonce
a lavyer agues thaa“duty” exists,judges often alle
a plaintif to puisue an ayjument based on thauty.”
If this plaintiff is successfuljuries ae often quik to
award genepus damges to the injued paty. Indeed
this constant ideniitation of nev theoies of ligbility
is the \ery aspect of our lgal system wich in lage
measue dives the asset ptection industy.

There ae cetainly ACTEC Fellows who resist the
notion tha asset potection planning is a paof the

sewice aved to dients. Some gue thathe potential
for unwittingly assisting a leent in defrauding his
creditors is enough of aisk tha this representéion
should not be undtken. Indeedsome ague thathis
risk may itself seve as the basi®f a deénse to a mal
practice ¢aim founded on a duty to pvide asset pr
tection adice. Some wuld g further and sa tha
under the faudulent coveyance and &udulent tans
fer lavs? all potential ceditors ae piotectegdno mater
how removed in time andvents fom a tansgr, so it is
wrong under all ccumstances to eage in asset -
tection planning In suppor of sud a positionthose
Fellows might efer to the languge of the faudulent
transer lavs dealing with theights of pesent and
future creditors. They might also cite theecent cases
which have held gainst the dbtor and hae stuck
down foreign asset mtection tusts and thiahave, in
some casesubjected the settlerto imprsonment in
civil contempt poceedings. Finally, they might ague
the long-standing policies @&nglo-Saxon juispru-
dence vhich geneally tend to suppadrcreditors’ rights
to access self-settled spendthrusts?

The poblem with these guments is thathey are
supericial and thg do not withstand s&us anaysis

* Copyright © 1999 ly Duncan E. Osboe and Elizheth M.
Schuiig. Mr. Osbone is the senior parer of Osbane, Lowe, Hel-
man & Smith,L.L.P. and eceved his B\ from Stanfrd Universi-
ty and his MA and JD &m the Unversity of Texas @ Austin. Mt
Osbone is the editor and a coitnting author of thedur-volume
tredise Asset Potection: Domestic and Interational Law and
Tactics,pubished ly Clak Boadman Callghan in 1995 (updad
quatedy). He is a éllow of the American Coll@e of Trust and
Estae CounselanAcademician in the Integtional Acadeny of
Estae andTrust Lav (memberExecutve Committee)and is list
ed inBest Lavyers in Ameica. Ms. Sdwig is also a pdner of
Osbone Lowe, Helman & SmithL.L.P. and eceved her B\ from
Baylor University and her JD fyim the Unversity of Texas d
Austin. Ms. Shurig practices in the Inteional Estée Planning
Section of theifm and is boat cetified as a specialist in theear
of estae planning and pbae lav. She has vitten rumeious ati-
cles and has lected etensiely in the aeas of domestic and inter
national estge planning trust and esta administation and po-
bae. She is a member of tiexasAcadeny of Probae andTrust
Lawyers, and the Collge of the Stee Bar ofTexas.

* Peter Spes, Seach and Rescue Missiond,B.A. J. Oct.

1999 a 70; See alsdSanuel L. Braunstein and Cal F. Burger,
Protecting théAealth,A.B.A. J,, Nov. 1999 458.

2 All states hae lavs to potect ceditors from fraudulent
transers. Thirty-five hare some ersion of the Unibrm Fraudulent
Transer Act, six have a \ersion of the Unibrm Faudulent Con
veyanceAct, and nine hee some other stiatory or common la
derived from the Sttute of Elizdbeth. See Duncan E. Oshog
Asset Potection: Domestic and Intarational Law and Tactics,
§82:01-2:06 (1999). In thistisle, fraudulent tanser and faudu
lent corveyance age used intashangaly.

% In re BV. Brooks,217 BR. 98 (BankrE.D. Conn. 1998)In
re Lary Portnoy, 201 BR. 685 (BankrSD. N.Y. 1996);Fedesl
Trade Commission WAffordable Media,Inc., 179 E3d 1228,1999
WL 387259 (9th Cir1999) (This case is usugllreferred to asthe
Andeson case”in asset potection cicles); In re St@han &y
Lawrence Debtor, Bankuptey No. 97-14687-BRC-AJ(Bankr.
S.D. FL. Miami D.V. Set. 8,1999). See alsduncan E. Osboe
and Elizdbeth M. Stiurig, Asset PotectionTrusts: Impact of
Recent Case lvg 5 J Asset Pot. No. 2 424 (Nov./Dec 1999).

4 Seeeg., In re BV. Brooks,supma note 3; see alsoln re
Larry Portnoy, supra note 3.
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of the stéutes and of the casena Fraudulent tansker
law is extraodinaiily comple.® While it is asolutey
true tha the fraudulent tanskr law of ary given stée
may, on its face appear to be suspéble to the inter
pretaion tha future ceditors, remote in time and cir
cumstances &m the“transkr” are piotected tha is
not, and neer has beerthe way in which the couts
have intepreted those las® Coutts hare alvays fixed
on the elative pioximity of the \arious ceditors to the
events thaled to the insoleng/ or to the inancial
injury to the ceditors. Indeedfor those wo tale the
time to stug the bankuptcoy casesthe ceditors’
rights casesand the aicles witten by the ceditors’
rights barit is almost alaming what the couts do per
mit in relaion to the &derl fraudulent tanser lav
applied in a bankrptgy contet. There is &#en an aga
of the lav called pe-bankuptcy planning vhich
allows asset anskrs far bggond wha these authar
have ever adrocaed’ In shot, a seious legal anaysis
of wha can and cannot be done totact assets dim
creditors under both sta and édeal law reveals wide
latitude for asset tection planning

One eason thithere is sub wide Iditude for pro-
tecting assets is thahe lav (either common la or
federl or stée stautory law) has neer required an
individual to peseve his or her assetsrfthe benéf
of future ceditors. RFaudulent tanskr stautes bcus
on“intent” and one canndintend” to deflaud a ced
itor who does notxdst. If the lav did require individ-
uals to peseve assetsdr the benef of future cedr
tors, then gatuitous tanskrs of all kinds (to &mily
membes, to chaiities, etc) would be pohibited and
the dility to use limited lidility entities, e.g., compo-
rations, limited liability partnerships,and limited lia
bility corporations, would not be allwed® However,
from the edrest times in our histgr persons hae had

the aility to limit their liability, and ceditors have
had faudulent tanskr lavs and banluptgy laws to
protect them.

What has @angd and wha has consequemtl
fueled the deate dout asset mtection planningis
the legislative evolution in julisdictions in vich indi-
viduals mg legally protect assets dm their ceditors
by estdlishing and funding trsts br their avn bene
fit, the assets of lich ae stautorily protected fom
the settlors creditors. At least since 1989yhen the
Cook Islands enacted its assetdtpction Igislation,
individuals settling wsts in the Cook Islands or other
jurisdictions with similar asset prective legislation
have been Hle to settle assets irust and benéffrom
those assetsven though sut assets are not &ail-
able to their ceditors® Some lavyers and lgal sol-
ars ague thathis result is a wending dearture from
Anglo-Saxon juisprudence and simplshould not be
allowed These authar disgree with those layers
and stiolars. Anglo-Saxon juisprudence simpl does
not dictde tha individuals should not be paitted to
settle assets inust for their avn beneit and theeby
protect those assetfm their ceditors.

Anglo-Saxon juisprudence haswelved in nmuch
the same way tha the use of tists haswlved into a
legal institution® However, the lav goveming trusts
has histacally been gvemed ly the couts of equity
rather than the cots of lav.** This is because aust is
not really a legal entity it is a“trust” relaionship and
therefore defing the elaionship and its lgal compe
nents histdcally requited the gplication of conscience
rather than stct legal piinciples thawas better accom
plished ly ecdesiastics than layers’? Though couis
of equity do not ®st in our county, it is impottant to
remember thiaa tust is a elaionship ether than an
entity and thain the dsence of a compellingason to

5 Confusion esults,in pat, from the dificulty in undestand
ing the distinction beteen a faudulent tansgr, which may be
grounds or a cvil law remed, and a faud which may be a toror
grounds br a ciminal proceeding In a way it is unfortunae tha

the word “fraud” is induded in both. See also Ronald L. Rudman

and Daid L. Lockwood Asset Potection PlanningWhy it Works
andEthical/Liability Consideations br the Prctitioner Financial
and Estte Planning 831,501 & 25,709 (Commere Cleaing
House 1994).

¢ Oshone supranote 2,at §20:02. See alsanaterials cited &
note 7,nfra.

7 SeePeter Spew, Prebankuptey Planning 5 J Asset Pot.
No. 2 & 73 (Nov./Dec 1999). The fllowing aticles and spedes
by Neal L.Wolf, a leading bankmptcey and ceditors’ rights dtor-
ney, are also ery helpful in this egard: Neal L.Wolf, Understand
ing the Unibrm Faudulent ComeyanceAct and ItsApplication in
Creditor Attadks, 1 J Asset Pot. No. 4 &4 34 (Mach/April 1996);
Neal L. Wolf, Fraudulent Comeyance Lav as Contained in the

U.S Bankwuptey Code 1 J Asset Pot. No. 6 & 25 (dly/Aug.
1996); Neal LWolf, The Right of Future Creditors’ Successfull
to MaintainActions Under the raudulent Cowmeyance Sttutes,2
J. Asset Pot. No. 5 (Ma/June 1997); Neal LWolf, Fraudulent
Corveyance Lav: The Tool By Which The Aggrieved Ceditor
Attadks theAsset Potection PlanAddress befre theAmerican
Bar Associdion 9thAnnual Sping CLE and Committee Meeting
(May 14,1998).

¢ Osbone supma note 2,at §20:02.

°® SeeThe Intenaional TrustsAct (1984),as amendedybthe
Intemational TrustsAmendmentAct (1985),the Intenaional
TrustsAmendmentAct (1989),the Intenaional TrustsAmend
ment (No. 2)Act (1989) and the Integtional TrustsAmendment
Act (1991) (Cook Is.).

© AustinWakeman Scott anwilliam Franklin Fatcher, The
Law of Trusts,§ 1 & 12 (4th ed1987).

% d. at 9-11.

2 ]d. at 8-11.
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disturb this elaionship,the elaionship should be hen
ored Indeedtrusts (or‘uses”as thg were oiginally
termed) hae been used hisioally to avoid the qpli-
caion of lavs tha had become outtied (for example
in the ffteenth centw uses were emplyed to dega
feudal doctines)®* While “[t}he use of the tust to
evade the kaims of ceditors has beenesoted to br
some six hundrd years [and suls] purpose is to be cen
demned the tust has also been an histat “instru-
ment of lav reform” when the las required moden-
ization.** While “[t]he trust has often seed as a means
of evading the lav . . . [tlhe @asion thain the long un
proves successful is usuakh rform”*s The eolution
of the asset pitection tust and its statory frameavork
is in angver to a shifting lgal and economic eiron
ment thais demandingltange. If the planning is done
with due and caful regard for creditors’ rights,there is
nothing inheent in Anglo-Saxon juisprudence tha
necessdlly condemns assetqiection tusts. Planning
must be done within the bounds thmotect ceditors
but if those ceditors worthy of protection ae piotected
then the asset giection tust should belde to com
fortably take its place among the otheghides aail-
able to piotect ones assets and limit |mlity. For
example at the cog, there is eally no distinction
between an asset g@tection tust and an ERISA quali
fied planand no one has seusly condemned ERISA
anti-aliendion provisions.

In addition to the &ct tha there is planning Iexi-
bility under ceditors’ rights law, there ae some pa-
erful forces working in favor of asset mtection. kst
and bremost is ient demand; the intest in potect
ing assets is not warsal, but it is both widesmrad
and incessanfnd it is diven in lage measuwr by a
seiious lak of faith in our Igal system toender &ir
results. Maw pesons of vealth peceive themselgs
to be & risk no mater what sot of professionalpusk
nessor pesonal actiities they undetake. They gen
uinely believe thd the plaintif’'s bar can maka case
and gnegate liability under the most lasud and
unlikely set of fcts. This concen reahes aonss the
spectum of those o have wealth: doctos, lawyers,
accountantsarchitects, entrepreneus, entetainers,
professional thletes,heirs to brtunes,etc. Whether
the peceptions ae well-grounded or notthey are real,
and thg drive the decisions of these imitluals. As a
result,most wealthy clients ae inteested in asset pr
tection adice.

Second is Igislative reaction. In esponse to these
concens regarding the inaility of the legal system to
render &ir results,beginning in 1989 in the Cook
Islands and mrceeding pace on a global basigiris-
dictions hae enacted las to competedr and serice
the asset mtection vork.** In adlition to the so-called
offshote juiisdictions,no less thandur staes,Alaska,
Delavare, Nevada,and Rhode Islandhave nav made it
possille to settle asset @ection tusts in their espee
tive jutisdictionst” And finally, while the anti-asset pr
tection agdlocaes hae cited with delight the imgon
ment of the settla in the Andeson case and the
Lawrencecase no less an authity than the Summe
Coutt of the United Sties hasat a minirmum, expressed
undestanding 6ér and accgtance of if not actualy
sanctionegdasset prtection planningt All that is to sg
that while the Igal débate bout the ppropriateness of
asset potection planning marage, neither side has a
clear winnerand thee is substantial stiatory and case
law facilitating asset mtection planning

It may well be tue tha some of the lent's con
cem is paanoia. It mg also be thiethe paanoia is &éd
by maketers of asset mtection stmctures, both for-
eign and domestic Indeed clients mg come to an
ACTEC Fellow with an asset ptection plan thaa
someone has sold or iyitng to sell. Lavyers ma not
be competent to undgand much less galuae, all
the subjectie factos thda motivate dients, but if an
attorney is engged to povide counselagarding asset
protection planningthat attomey must be pepared to
respond to theagaries of the ent’s egenda,includ-
ing the dient’s peceived assetisk. Because so mgn
clients hae asset mtection high among their iori-
ties, this issue will be ¥en moe impotant in the
ACTEC Fellow’s piactice in the ensuingeass.

As a pactical méer, wha does all this mearof
the ACTEC Fellow? It is submitted thaasset prtec
tion adrice and asset ptection tusts do not inhently
violate the bunddional piinciples ofAnglo-Saxon
jurisprudence and thiahey will eventualy find their
place and their boundas in our curent legal system
either ly virtue of la@jislative chang or judicial eca-
nition. Therefore, the“duty” identified by Mr. Speo &
the outset of this #cle is a concear to be takn \ery
seiously. The estte planning bar is paculady at risk
in tems of a potential dutypecause atious aspects of
the estte planning epresention inheently involve
asset potection actiities, i.e., tax planningcreaion of

2 d. at 16.

“d. at 7.

5 ]d.

% Oshone supra note 2,at §§27:01-47:93.

7 AlaskaTrustAct, Alaska Sth 88 13.36.105-220 (1997);

Qualified Dispositions inTrust Act, Del. CodeAnn. tit. 12,
883570-3575 (1998); SpendfirTrust Act, 1999 Ne. Sta 299;
Qualified Dispositions irmrustAct, 1999 R.l. PubLaws 402.

® See Gupo Meicano de Desaplo SV. v. Alliance Bond
Fund Inc., 119 SCt. 1961 (1999).
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trusts br spendthift children (or spouses) or other ben

eficiaries who ma need assistance with asset nggna
ment, retirement plan wrk (ERISA qualifed plans
under &deal law enjoy the best of all assetqiection,
but some sti@s also mrtect non-qualieéd plans) and
the inevitable involvement with dent's assets and
solutions to their mblems which produce for exam
ple, limited liability structures sub as &mily limited
patnerships. Wha is all this work, if not, at least in
pat, the ercise of limiting e&posue to liavility, i.e.,
asset potection planning? It auld be easydr a ce-
ative plaintif's lavyer to ague tha an estge planner
has a duty to erage in asset mtection planning®

Of course anACTEC Fellow may well decide tha
he or she does notant to do asset ptection vork.
Prudence suggsts thain sud a case thevayer should
raise the issue with théient and mak it dear tha this
legal sewice is not beingandeed and should culate
that position in conérences and coinf it in writing,
preferably in an enggement letter thiais adknowl-
edged by the dient. If estaée planning épresenttion is
undervay, theACTEC Fellow should consider modify
ing the enggement letter toaflect the undestanding
tha asset prtection aglice is not beingendeed

If the ACTEC Fellow does decide to eage in
asset potection planninghe or she mst be edudad
about the faudulent tanskr lavs gplicable in the
jurisdictions in vhich tha peison pactices.At a min
imum, the lavyer should hae a working knowledge

of the stéutes and the cases decided under them.

Knowledge of the &deal bankuptoy stautes thapro-
tect ceditors is also necessamlthough as a pctical
matter, stae stautes ae usualy more protective of
creditors’ rights than the bankptoy laws. If a lavyer
plans under the guidance of thetstiawvs, the esult
ing plan isgenemlly more conserative than veuld be
the case under thedeal lavs. Rnally, a lavyer nust
know the so-called shieldJes of his or her stg, i.e.,
those lavs thd exempt cerain assets fim the @aims
of creditors.

With respect to angiven casgthe lavyer should
do a sepus in deth anaysis of the tient's sohengy.?
This pioject bgins with a listing of all assets, sub
traction of all déts, liabilities, claims,and contingnt
liabilities anda subtaction of assets lnich ae alleady
protected fom cieditors’ claims under pplicable stdae

and fdeal law, e.g., homesteadERISA qualifed
plans,etc Be aygressve about identifying lidilities
and contingnt liabilities, i.e., list not ony debts, but
gualnteescontingent daims, pending lavsuits, and
even potential aims. In some casdsmay be gpro-
priate to engge a CRA to produce an auditedrfancial
staement. Also, inquire aout the dent's kusiness
and pofessional eputaion. For example does the
physician dient have a histoy of malprctice ¢aims?
Does the bsiness lient have a histoy of disputes
with creditors, assocites,etc? (The informaion on
the Intenet can be amendousi helpful hee.) If ary-
thing untavard ailises in the cowwe of the soleng
analsis, the lavyer should secerthe elevant facts
and waluge them. If a séwus poblem gpeas, the
attorney might either withdaw from the epresenta
tion or retain as co-counsel att@ney with expettise
in creditors’ rights?

Finally, at the end of the sobng/ anaysis, devise
a methodolgy which is sue to potect ceditors.
These authartypically implement a plan with a limit
ed pecentayye of the soleng figure. For example
assume alient with the bllowing:

$ 10,000,000 total assets

- 2,000,000 debts,claims,guamantees,
contingent ligbilities, threds, etc

- 3,000,000 protected assets,g., ERISA
plan,homesteadanruities,
life insuancé®

$ 5,000,000 SOLVENCY

X 30%
$ 1,500,000 available for further asset

protection planning

There is no mgic to the 30% ifyure shaevn in the
example; it is a mider of subjectie judgment. Ha-
ever, only in very rare cases do these authaxceed
50%, and the ifyure is usuall less. The influencing
factos ae the sie of the assets$.€., the dsolute do
lars involved), the naure of the tient’s kusiness and
professional actiities, the potential soure of aly
claims and the atitional tools thamight be aailable.
But the pimary point hee is: leave something signif

* Braunstein and Bger, supra note 1.

2 puncan E. Osbare, Asset Potection and drisdiction
Selection,33 Univ. of Miami Philip E. He&erling Institute on
Estde Planning 14-114-4 (1999).

2 As a pactical mdter, uncovering a seious poblem gener
ally occus within the frst dient conkrence and does not &ker-
ous diging.

2 These autharhave on occasion pceeded with aditors’
rights co-counsel and completed planning geamitted the imple
mentdion of some asset gtection tools andejected othes.

% Staes \ary in the potection fom creditors tha is aforded
anruities and lié insuance but in mary staes,the cash suender
value is potected Osbone supr note 2.at 8:01- 8:53.
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icant on the thle. Sut an g@proad minimizes,if it

does not elimini, the possibility of a faudulent
transker agument because there necessdly ade

gude reseves Pr all possite daimants.

Not all asset motection planner ae as conser
ative as the dregoing example sugests,and mag
attorneys will go much further and emplp“in toto”
arangements vere virtually all of a dient’s wealth
is placed in one or merasset ptection stuctures.
Sud plans bing dients to the ery brink of sohen
cy and poseisks for the dient and his or herttor-
ney. The naure and &tent of asset jtection plan
ning calls br a seious «ercise of pofessional
judgment.

In summay, wha should arACTEC Fellow know
about asset mtection planning?

* You mg well have a duty to deal with it either
by undetaking it or pressy confrming thd you ae
not undetaking it.

* Clients wvant it. More and moe dients ae
interested in asset ptection counsel.Ther is a
demand and it is being encoaged by maketers of
asset potection plans. Do not be guised ty clients
asking br it.

e If you undetake asset mtection planning on

behalf of a tient, educae yourself on the pplicable
stae and édeanl laws tha protect ceditors and identi
fy and esthlish a elaionship with a leading editors’
rights dtorney in your locale

e Undetake an in dpth soheng anaysis of the
client's assetdiabilities, and ceditor potected assets.
Make sue you knav the etent of your dient's real
and likely risks.

» Educde yourself aout the asset ptection
options in yur stae. Domestic solutions é&quenty
work in debtor friendly stdes like Texas and Flada, but
even increditor friendly staes,you ma be adle to
achieve all tha is necessar for example with a life
insurance plana retirement planand a &mily limited
patnership. Ofshore tusts and out-of-sta trusts can be
comples and &pensve and mg not really be necessgr

« Always be avare thd you mg be 4 risk for
potentially engaging in a conspiicy to commit a
fraudulent tanser and plan consestively.

«  Rememberin the contgt of asset mitection
planning you ae damned if gu do (under a potential
conspiagy theol) and damned if gu dont (under a
theol tha you have a duty to gur dient to render
asset potection adice). No onewer said the pactice
of law was not ballengng!
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